Chapter 9

Genes, Statistics, and Desert

PETER VAN INWAGEN

Suppose there is a population in which a certain type of criminal be-
havior is much more common than it is in most other populations that
have been studied. To what extent can the relatively high frequency of
that type of behavior in that population be ascribed to genetic, as op-
posed to environmental, factors? In the real world, this is always a very
difficult question.

Let us suppose that — in some case, in respect of some type of behav-
ior - this difficult question has been answered. Let us suppose tl_1at thf
high frequency of a certain type of criminal behavior in "populfatl«.on A
has been shown (to the satisfaction of all of the statisticians, c':ru:mrIOFO-
gists, sociologists, and so on — of all political persuasions and ideologies
- who have studied the matter) to be, to a significant degree, a product
of genetic factors. Before investigating the consequences of this suppo-
sition for certain questions about punishment and desert, however, let
us consider how such a conclusion could be established.

Suppose that, starting at a certain date, the babies born to part?nts be-
10“83“15 to population A and the babies born to pare'nts belonging to a
second population, population B - in which the i{lcldence of the type
of criminal behavior under investigation is signi cantly I(?wer than it
isin A - were exchanged in their cradles (the exch.ange befng stealth)i
enough that the parents do not notice), the staﬁstl?al profile 'of popu-
lation A would, if no important changes occurred in _the. e_nwronmen
tal conditions under which its members live, become s;grfj.ﬁcantly morf;
like the present profile of population B after an appropriate amount 0
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time had passed (and, of course, vice versa). And let us suppose thata
similar result has been obtained with respect to A and “population C,”
with respect to A and “population D,” and so on, for a large and var-
ied family of populations, populations in which the environments in
which children are raised vary widely with respect to all of the envi-
ronmental factors that it is reasonable to suppose have consequences
for the incidence of criminal behavior in a population. (And we sup-
pose that we have found no population for which this result has not
been obtained.)
Even if there were investigators who had established the results [

have imagined, they would have found no absolute proof that if they
had gone on to examine one more population, they would have ob-
tained a similar result. For all they could show without collecting fur-
ther data, if they had gone on to compare population A with “popula-
tion Q” (another population in which the type of criminal behavior we
are interested in is low), was that exchanging babies from A with babies
from Q would leave A with the same high incidence of this behavior and
Q with the same low incidence of it. Thus, even our fantastic imagina.r_y
evidence would not rule out the following possibility: the high m‘-'l
dence in A of the criminal behavior under investigation is due, to asig"
nificant extent, to environmental factors that are common to A and all
of the populations with which A has so far been compared — but which
might well not be features of the environment of some populations- It
does seem, however, that as the number and variety of the populations
with which A has been compared in the way imagined and with the re-
sult imagined increase, the probability increases that a population with
the genetic makeup of A would, in any possible human environment,
exhibit a relatively high incidence of the criminal behavior being st
?Bd- And this, I suppose, is what it would mean for the relatively
incidence of some sort of criminal behavior in population A to havea
genetic cause.

. Tosuppose that we have collected evidence of the kind I have im28"
ined is to make an extravagant supposition, but not an jjnpossible one.
sonid be possible, in principle, to collect such evidence, and there;
S possible in principle to demonstrate that it is highly probabl® o
the high incidence of a certain sort of criminal behavior in a populafi®
15 due to genetic features of that population. And it would ot be 2
essary to exchange babies in their cradles to carry out the demf’“sm'
;‘m When I say that it s in principle possible to collect s_,u.chﬁf_f‘"d":““?j

ampm‘gmammimeresﬁngthesisﬁ\anthatuls in prin®
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ple possible” actually to exchange the babies belonging to two whole
populations. I am saying that it is in principle possible to determine
what the results of such an exchange would be without making it. Jus-
tifying conclusions of that sort is just what statistical inference is for.

I must emphasize that I am saying only that it is in principle possible
todetermine whether, for two populations that exhibit significantly dif-
ferent statistical profiles as regards criminal behavior, the result of a
“baby exchange” would be eventually to “reverse” (to some degree)
those profiles. What is possible in principle might be forever impossible
in practice. It might be that, although it is possible to say a priori what
sort of evidence would establish or refute “reversal hypotheses” - and
the even more ambitious hypotheses that ascribe the incidence of types
of behavior in a population to the genetic peculiarities of that popula-
tion - it is in practice impossible to collect evidence that satisfies these a
priori requirements. However this may be, what is only in principle pos-
sible is often of considerable philosophical interest. I want to lmagme a
population in which a certain type of objectionable behavior is'sigmﬁ-
cantly more frequent than it is in most populations, and to imagine ﬁh“it
ithas been uncontroversially established that the high frequency of tius
behavior in this population is due to genetic features of the population.
I'want to imagine this because it constitutes a kind of “worst-case sce-
nario” for those who worry about the relations between e genem;
makeup of human beings and questions of punishment and desFrt.l
want to investigate the consequences of the worst-case scemn?. .t
might, after all, turn out that some version of the worst-case 5?"“"‘"0 *
true, and there seems to be no reason to wait till some possibility mate-
tializes to start worrying about what todo about t. And even worst{ﬁ;:e
Scenarios that, so to speak, never make it to the screen can be us«tes e I(.)f
theorize about, since they provide material fora fortiort we;ed -
we shouldn’t use nuclear weapons even if the other side atta oA
with them without warning, we certainly shouldn’t use them in any
Other case.”) Fese gl

Let us fill out our worst-case scenario a bit - at least to . E;(U-lat:icm
SUPplying a crime and a few figures. Let us say thst wellu P(: least at-
A, rape is very common. One man in twenty, let us say, has amanina
tempted to rape someone. In population B, however only oﬁn; s
thousand has attempted rape. We are, of course; supposing R

x birth — or, better,
Populations are ones that people belong to from % notsupposed to be
fonception ~ or not all. Population A, ff’f'e’m_np.le'lf i
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moreover, that if the male babies born to the parents of the two popula-
tions were (covertly) exchanged, then, after a suitable interval, the pro-
portion of population A that were rapists would begin to decline and
would eventually level out at a figure substantially lower than one in
twenty; and, of course, we are supposing that the proportion of popu-
lation B that were rapists would begin to rise and would eventually level
out at a figure substantially higher than one in a thousand. And let us
suppose that we have established similar results for A and C, A and D,
and A and a great many other populations in which rape is significantly
less common than it is in A - all we have been able to compare A with.
If we had such evidence, we should have very good reason to believe
that there was a genetic explanation for the abnormally high proportion
of rapists in population A. We should not, of course, know what the ge-
netic explanation was; that would be a matter for further investigation,
investigation that would probably have to be carried out partly by ex-
amining human genetic material and not simply statistics about human
behavior.

Somuch for the question how one might establish the conclusion that
the high frequency of a certain type of criminal behavior in a certain
population might have a genetic basis. I will now, as I have promised,
turn to “certain questions about punishment and desert.”

The questions that interest me are these. To what extent would the
facts I have imagined, if they were real facts, provide the rapists whobe-
long to population A with an excuse for their crimes? Should we (in that
case), in writing our criminal code, be “population-blind”? Would it be
fair to write laws that prescribed the same criminal penalties for anyone
convicted of (a certain type of) rape, when we know that the proportion
of the members of population A who commit rape is, because of the §&
rfetic makeup of that population, significantly higher than the propor”
tion of the members of most other populations who commit rape? Do
the members of A deserve to be treated the same way under the law 3
the members of (for example) B?

There seems to me to be one possible circumstance in which it would
Pe absolutely clear that our laws regarding rape should in no way fake
Into account the genetic peculiarities of A. Suppose we did indeed id'en-
tify the specific genetic factor that was responsible for the relatively high
pmporl:on of rapists in A. Suppose it was discovered that the posses”
sion of “Gene Combination Alpha” was much more strongly correl2
with rape than was membership in population A, and that it had beer!
proved that almost all of the “A” rapists possessed this gene combin
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tion. And suppose it had been proved that this combination of genes
was so rare in population B and most other populations as to be almost
non-existent. Suppose it was shown that the distribution of this genetic
factor in the various populations studied (together with the very strong
correlation of this factor with rape) accounted very well for the differ-
ing proportions of rapists in those populations. Suppose that there was
an easy-to-perform and reliable test that could be used to determine
whether a given man possessed Gene Combination Alpha. Then it
would seem to be undeniable that our laws should not take the either
the high proportion of rapists in A or the fact that this proportion is
known to have a genetic basis into account. It is individuals and not
populations that are brought to trial, at least under civilized legal sys-
tems, and any given rapist either possesses Gene Combination Alpha or
he doesn’t. Whether he does or does not might be a relevant matter to
bring up at his trial. Whether he belongs to a population in which that
combination is frequent or infrequent is certainly irrelevant.!

If, however, we added this kind of knowledge to our imaginary case,
this would in a sense change nothing about it that was of philosophical
interest. What the addition of such knowledge would change would be
only the question that was the focus of philosophical interest: It would
be the question, To what extent would having Gene Combination Alpha
provide an excuse for rape? rather than the question, To what extent
would belonging to population A provide an excuse for rape? that was
the focus of philosophical interest. Let us therefore simply assume that
we do not know what the genetic factors are that explain the high pro-
portion of rapists in population A. ;

The interest of the question “To what extent does belonging to pop;
ulation A provide an excuse for rape?” lies in the fact that members 0
population A do not invariably commit rape. In facf, most men who are
members of A get through their lives without trying to rape argct;mi!;
even when - let us suppose — they are in circumstances in W

would be reasonable for them to believe they mmh?ﬂfaw: ;:tlgtll’tt
Consi “population X,” inw. .
onsider, by way of contrast, “pop reasonable chance of doing so

rape whenever they think they have a ; i

with impunity. (Wg suppose, again, that there is good’ewdenc:: ::at
these men would behave that way no matter what "‘“’"‘.’m:n ‘fff
were raised in.) The question, To what extent does belonging ,«_J:P&m
lation X provide an excuse for rape? is much less mwm;i“l’“laﬁon
question I have raised. It seems fairly clear that belongmgtto seems fairly
X provides the rapist with a really excellent excuse, for i
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clear that in that case the rapist’s behavior is genetically determined.?
And it seems fairly clear that we do not want to blame people for en-
gaging in behavior that is genetically determined (as opposed to geneti-
cally influenced). The men of population X will, it is true, have to be re-
garded as dangerous, but the proper attitude toward them, it would
seem, ought to be like our attitude toward a typhoid carrier. We should
restrict their freedom of movement, as we do with typhoid carriers, but
we should feel sorry for them; we should feel sorry for them because we
should feel that, however necessary it might be for us to restrict their
freedom of movement, they do not deserve it. Just as being a typhoid car-
rier is a misfortune, so - I believe this would be our reaction — being ge-
netically determined to commit rape would be a misfortune. (Of course,
we might blame some member of population X for being indifferent to
the consequences for others of his condition, just as we blame Typhoid
Mary for being indifferent to the consequences for others of her condi-
tion; but, presumably, we should do this only if we did not regard in-
difference to the consequences of one’s genetically determined condi-
tion as being itself genetically determined.)

What can be said in defense of the thesis that membership in a pop-
ulation like population A - a population in which, for genetic reasons,
the proportion of rapists is high, but in which, at least as far as anyone
knows, no one is genetically determined to commit rape® - is at least
some sort of excuse for rape? How might a convicted rapist belonging
to such a population try to use this fact in court to his advantage?

; Well, suppose that a man who belongs to population A has been cor
vt‘cted of rape, and I, who belong to population B, am presiding at his
trial. The jury has just delivered its verdict, and I am about to pass s
tence on him. I give him the most severe sentence the law allows,
accompany the sentencing with some remarks about the horror of rapé
;‘d how mercy ‘5 entirely out of place when one is dealing with rapists.

PPO‘*" he replies, “I's not your place to judge me. [am a member of
m‘:"“ A, and you are not. | am thus laboring under a genetic b“fu
s mﬂmm“’ has Placed on my back and not on yours. Since Y:al
% my genetic burden, you are not in a position to pass Mo
];(eigmmt on me. What is more, it’s not at all fair that I should be give"
Wi'i:::;t\:::ew;?me the law allows. If you give me that Smmu::
o e you reserve for a member of your fortunate pOPU~

*Te are a few — who commits the same crime?” Note that in thiS
g::dl ﬂ‘emplilzmsmo arguments for two different conclusions:
SUmEnt i o hominem, and its conclusion is that the moral ©™
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demnation is out of place. The conclusion of his second argument,
which could be addressed to any judge, is that he should not receive the
most severe sentence possible.

I want to approach these two arguments by looking at some analo-
gies. Let us look at some quite different cases of statistical correlation be-
tween criminal behavior and various genetic and environmental factors.
(But can environmental factors provide a suitable analogy? I don't see
why not. If we are interested in matters of excuse and desert, the only
relevant questions to ask about a factor that has somehow influenced an
agent’s behavior are, Had the agent a choice about whether that factor
was present? and, Had the agent a choice about whether that factor, if
present, influenced his behavior? That someone who did something ob-
jectionable was drunk at the time is not much of an excuse if the agent
had a choice about whether to be drunk, or if it was within his power to
place himself in circumstances in which his being drunk would nothave
led to that sort of behavior. And features of one’s environment can as
easily be things that one has no choice about as the sequence of base
pairs in one’s DNA. No one has any choice about whether he was sex-
ually abused at age four or was raised in grinding poverty or was born
a member of a despised and visible minority.) In devising examples
turning on environmental factors, I shall not, of course, assume that the
populations that figure in the examples are ones a person has to behoth
into to belong to. In presenting the analogical cases, I shall assume that
we know what explains the statistical differences between the P‘-"_P“la'
tions that are contrasted. I shall feel free to do this becatfse I am mter-
ested in the question, What follows about the responsibility of individ-
ual members of various populations between which there are statistical
differences that are due to factors outside

Now the analogies.

There are two islands. Bank robbery is much more com
of the islands than the other: an inhabitant of Island A is in fact abo;t
twenty times more likely to rob a bank than is an inhabitant of I;ifﬂ -
Itturns out that the explanation is not far to seek. On Island A, g
hundreds of small banks that are (as banks go) pretty €asy to
land B, there are only a few large banks, and they are e
sorts of state-of-the-art antirobbery devices. “

Suppose that someone who lives on Island A has been convicted of
bank robbery, and I, who live on Island B,
lam passing sentence on him. I give him'the
allows, and accompany the sentencing with some

the control of their members?

common On one

withall

strictest sentence the law
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ror of bank robbery (I was educated in Switzerland) and how mercy is
entirely out of place when one is dealing with bank robbers. Suppose
the convicted bank robber replies, “It’s not your place to judge me.Iam
anative of Island A, and you are not. I am thus laboring under an envi-
ronmental burden that fortune has placed on my back and not on yours.
Since you don’t share my environmental burden, you are not in a posi-
tion to pass moral judgment on me. What is more, it’s not at all fair that
I'should be given the strictest sentence the law allows. If you give me
that sentence, what sentence will you reserve for a member of your for-
tunate population - there are a few — who commits the same crime?”

I'do not think that most of us would regard these arguments as very
convincing. It is interesting to ask why we don’t, however.

Let us look at a second case.

There are two islands. Bank robbery is much more common on one
of the islands than the other: an inhabitant of Island A is in fact about
twenty times more likely to rob a bank than is an inhabitant of Island B.
It turns out that the explanation is not far to seek. There are genetic dif-
ferences between the inhabitants of the two islands, differences that
have the consequence that people with the mental and physical capaci-
ties that make skilled bank robbers are much more common on Island
A than on Island B. These are, let us say, manual dexterity, nerves of
steel, mechanical ability, a good memory for detail, excellent spatial in-
tuition, exceptional athletic ability . . . whatever. For genetic reasons, the
inhabitants of Island B tend to be nervous, clumsy, scatterbrained couch
potatoes.

If we imagine a convicted bank robber from Island A arguing that he
ought to receive some sort of special consideration from the court be-
cause he was born into a population that is deficient in nervous, clumsy,
scatterbrained couch potatoes (or even because he himself demonstra-
bly lacks these genetic advantages for growing up to be a non-bank rob-
ber), we shall find it difficult to imagine anyone’s being convinced by
his argument.

Now a third example, again turning on environmental factors. OnIs-
la.nd A, there are secret criminal societies (like that presided over by E'-‘a—
8in, but with loftier criminal ambitions) that kidnap children and raise
them to be bank robbers. On Island B, there are no such societies; a5 2
consequence, bank robbery is much more common on A than on B. :

A fourth example, this time involving a genetic factor. The inhabi-
tants of A are, for genetic reasons, much harder to “socialize” than s the
human norm. As children they, or at least a significant proportion of
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them, have a much greater tendency toward bullying, petty theft, and
vandalism than the children of most populations. (The inhabitants of the
island are aware of this unfortunate feature of the island’s gene pool
and, if possible, adopt children from off-island rather than conceive
their own; well-conducted empirical studies of the careers of these
adopted children confirm the intuitions of their foster parents.) The in-
habitants of A who exhibit these tendencies as children tend to rob banks
when they grow up, for the simple reason that, as Willie Sutton put it,
“That’s where the money is.” As a consequence, bank robbery is much
more common on A than on B.

In these two cases, we should probably find a convicted bank rob-
ber’s plea for some sort of special leniency to have some plausibility,
Wwhether or not we in the end allowed it to influence our decisions about
how he or she ought to be treated by the court.

What is the lesson of these cases? It seem to me to be something !ik_e
this. A factor, whether genetic or environmental, that explains why it -
that a certain type of criminal behavior is more common in a certain
population is not perceived as providing any sort of exc.use: for those
who engage in that type of behavior if its effect is due to l'tS Increasing
the prevalence of the skills required for that kind of behavior or the op-
Portunities available to members of that population to engage in that
sortof behavior with impunity. (The same point would appl){ to the easy
availability of means. A convicted bomber could not plaUS_lblY 35_k :E:
mercy on the ground that high explosives gt Eés{ly available uf; y
society, although he might, with some plausibility if it were _"“e'bp =
that he was raised in a society in which bombers were Honksedt 2
News media. Nor could he offer as an excuse the fact that he had mher:
ited the - rare, let us suppose — mechanical skills necessatenc; for con
structing bombs, though he might plead that he had inherited a dispo-
sition to violence or a sociopathic disregard for human i) ks that

But if a factor works by creating or strengﬂlmfﬂg sden T
toact on that desire would be to engage in a certain - 0:1 SR
havior, we tend to regard the plea that that factor is prev: ;mxcuse -
Population to which one belongs to be at least some sort O ea ssti
having engaged in that behavior. If, for example, thererdxw:;fel strong
factor that could be shown to produce in males an no o:wn i
desire for immediate sexual release, or a.desixi_! " degraf:h‘: had i
fact that this genetic factor was present in a glventﬂl;; relevant to the
nvicted of rape would probablyberegmded e toward him and
Question what sort of moral attitude we should take
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what sort of action a court should take in passing sentence. If, more-
over, a factor tends to have adverse effects (adverse in our judgment)
on an individual’s abstract or second-order desires — the desire not to
cause pain, say, or the desire not to desire to degrade women - we
should probably regard the presence of that factor as relevant to ques-
tions of excuse and desert. If, for example, it could be shown that a con-
victed rapist had been raised by parents who taught him always to seek
immediate gratification of the desires of the moment and never to con-
sider the consequences for himself or others of his actions, we might
well regard this fact about his nurture as a mitigating circumstance. If,
finally, a factor tends to interfere with an individual’s ability to imple-
ment his or her abstract or second-order desires — if it produces a lack
of self-control, low intelligence, ignorance of generally available ways
of dealing with situations in which one’s momentary desires are in con-
flict with one’s abstract or second-order desires — we should probably

regard the presence of this factor as relevant to questions of excuse and

desert.

Perhaps we could sum up these tendencies in the following formula.
Suppose a certain kind of criminal act is significantly more prevalentin
a certain population than in most other populations. If whatever factor
produces this effect is “external ” if it produces its statistical effect only
by placing some of the members of that population in certain e
#ances, if it leads them into temptation, we do not regard it as parey
Ing any sort of excuse for those members of the population that engage
in that behavior - and this despite the fact that the members of the pop”
f.l]ation have no choice about whether they are members of 2 [:roli'u-l"‘tio11
in which that effect s present. But if the factor is “internal,” if it produces
1ts statistical effect wholly or partly by acting on the desires and -
of the members of the population (or on their ability to alter, or toactof
refrain from acting in accordance with, certain desires and values), the"
we tend to regard this factor as something that should at least be €O
su:ler?d when we are judging the members of the population that €
gage In that sort of behavior. It should be remarked that this “formul‘f
is only ' formula - an easy-to-remember device for summing up cert2
tf:ndenaes we have. I do not want to place too much weight on the e
ticular terms of this formula. | particularly warn against placing '
ph waight on the words “external” and “circumstance”: in the €%
Tam 81ving to these words, an agent’s size and bodily strength of .
Possession of certain items of purely factual knowledge could count 3
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external factors, as a component of the circumstances in which fortune
has placed him.

Let us look at the case of rape. Does this tendency that I have alleged
to exist manifest itself in the case of that crime? I think so. Imagine a so-
ciety in which — owing to some economic necessity — women are more
frequently alone and far from help than is common in most societies. For
good measure, imagine that in this society, it is customary for men to
cover their faces when they go out in public, like women in traditional
Islamic societies. It would not be surprising if rape were markedly more
common in that society than in most. But we should hardly regard the
plea, “Ilive in a society in which it’s relatively easy to find opportuni-
ties for rape, and in which it’s hard for the victim of rape to note any fea-
tures of her assailant that might later serve to identify him —and I have
no choice about whether I live in such a society” as a very effective one.
Or imagine a society in which men were much larger and stronger than
women - significantly more so than is in fact the norm in human popu-
lations. In this society, too, it would not be surprising if rape were more
frequent than is the norm. But, “I have to live in a society in which Iam
surrounded by women whom it is physically easy for me to force my-
self on,” is not an excuse that we should be likely to find convincing.

It might be argued that the tendency that I have alleged is less clear
than T have made it out to be. One could think of cases that might tell
against it. Drug addiction is more common among doctors and nurses
than it is among the members of other high-stress professions (such as
airline traffic controllers). The usual explanation is simply thatitis much
easier for doctors and nurses to get drugs than it is for most people. As-
suming this to be the case, cannot doctors and nurses who are drug ad-
dicts offer the general easy availability of drugs in the medical profes
sions as an excuse for their addiction? What about bank clerks who have
embezzled money? Can't a reformed alcoholic who has relapsed plead
(Supposing this to be true) that people were always oﬁ‘e‘nng him a
drink? I am inclined to account for our sympathetic reaction to i
Proposed excuses by pointing out . that widespread o;g:::r’r::ng&fac;
mean frequent temptation, which can, in time, increase tne S o The
one’s desires, or weaken one’s will with respect to Segete ;hm ; ho
Most convincing of the three cases is that of the mfm:necl alcoh s -
relapses; we should note that in this casean “intemal” debility was I:flsd
ent from the start and that the frequent episodes of temptﬂ':'l’;:hoﬁ
Plausibly be supposed to have been gradually strengthening it >
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these are not cases in which the greater-than-normal frequency of ob-
jectionable behavior in a population is due only to “external” factors.*

I continue to believe, therefore, that we do have this tendency. Is it

justified? I will argue that it is not. I will begin by presenting two pairs
of cases (one “environmental” pair and one “genetic” pair). Each pair
will be constructed to bring out pretty strongly our tendency to regard
“external” and “internal” factors as being importantly different. I will
argue that there is nothing about internal and external factors that jus-
tifies us in treating them differently. Here is the “environmental” pair.

We have two societies in which rape is significantly more common

than in most societies. This can be explained (we have somehow shown)
entirely by features of the environments in which the members of the
two societies live. The two operative environmental factors are these:

1. In Society One, there is, and has been for more than a generation, le-

cantl
have
of the
(they

3.

gal, ubiquitous, and very well produced pornography that is essen-
tially a glorification of rape. Even parents with the best wills in the
world find it extremely difficult to prevent adolescent boys from be-
Ing continually exposed to this pornography.

- InSociety Two, there is an illegal but cheap and easily available drug

that facilitates rape: it is tasteless, odorless, fast-acting, and easy to
administer surreptitiously. It renders the victim semiconscious and
pliable. The human metabolism breaks it down into untraceable
residues very fast: a few hours after it has been administered, it is ur-
detectable by any medical test. Those who have been given this drug
have afterward only the vaguest and most confused memories of
what happened while they were under its influence.

In the “genetic” pair, we have two societies in which rape is signifi-
y more common than in most societies. This can be explained (we
Pometiow shown) entirely by differences in the genetic make-ups
memtfers of the two societies. The two operative genetic factors
have figured in cases we have already considered) are these:

fq‘mfmg the male members of Society Three, a certain gene-sequence
lsl‘:ery common; it has the following phenotypic effect on those men
e genotype contains it: they experience an inordinately strong
urge for immediate sexual release.>

- InSociety Four, the men are (for genetic, and not dietary or other e

Vironmental reasons) much larger and stronger than the women, Sig"
nificantly more so than in is the human norm.
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I take it that most of us would regard being a member of Society Two
or Four (the two “external factor” societies) as providing no sort of ex-
cuse for rape, and that we should experience at least some tendency to
regard membership in Society One or Three (the two “internal factor”
societies) as providing at least some sort of excuse; membership in ei-
ther of the latter two societies, we are inclined to think, is a mitigating
circumstance that should be taken into account when we determine the
rapist’s penalty or pass moral judgment on him. But what justification
could be given for this difference in attitude?

In each of the four societies, the rapist has certain desires, and -
whether or not he struggles against them — he acts on them and com-
mits rape. In most cases, the more typical cases, the rapist will also have
had certain desires and tendencies that pulled him in the opposite di-
rection. If he is a hardened, habitual rapist, he may not have had any op-
posing desires, for repeatedly acting on certain desires tends to extin-
guish any desires or tendencies that oppose the desim_ﬁ that are
repeatedly acted on. If the hardened, habitual rapist’s desire to force
himself on a particular woman on a particular occasion is really unop-
posed — by any values or feelings of human sympathy or preference for
asexual partner who is actually sexually aroused or even by fear of pur-
ishment — then perhaps he can’t do otherwise than act on that desire.
(This would be a consequence of the conclusions of my 1989 paper,
“When Is the Will Free?”) But let us consider those much more common
and typical cases in which something — human sym]:ratf'l)’, childhood
moral training, fear of punishment — opposes the rapist’s momentta}i'lr}"it
desire to commit the rape he is contemplating, and let us Suppose T2
in these cases he is able not to act on his desire to commit the rape he is

contemplating.® i

Ifa nl:an cogntemplating rape is indeed able to refrain from aCﬁﬂSt;:
his present desire, if he is indeed able to refrain from CONH“;::?had
Tape he is considering, then I do not see why _the S e ?e for
that desire should, afterwards, provide him sy mfrtc') exoiuse me-
What he has done. (And this even if his having that deslr-e ]Si:ll Mssops)f'
thing he has any choice about.) The presence of this dfxremva 5
chological economy is not a mitigating circumstance. 'h?s presen; de-
Man contemplating rape is able to refrain from acting m;that desire can
sire, then I do not see how any facts about spisains In Society One,
Provide him with any excuse if he decides t0 siion ated exposure
the desires on which many rapistsactare dm? . mparegﬂzulaﬂy vicious
during their formative years to a certain ond ot
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pornography. In Society Two, the society in which the drug that facili-
tates rape is easily available, it is opportunities to commit rape, rather
than momentary desires to commit rape, that are due to a corrupt envi-
ronment. In Society Two there may be no one cause that produces all or
most of the momentary desires to commit rape that are experienced by
the men of thatsociety; still, each particular momentary desire will have
some cause —one that will quite possibly be outside the individual’s con-
trol. In Society One, a large number of the momentary desires that issue
in rape have a common cause; but why should that fact be relevant to
the question how we should judge the men who act on them?

The following speech, surely, is not an excuse a rapist could plausi-
bly offer, even if everyone were wholly convinced of its truth: “I admit
that I raped the woman who has accused me. But before I attacked her,
I experienced a strong desire to rape her. And I was born a member of
the Ruritanian lower-middle class, in which a higher-than-normal pro-
portion of men experience such desires, and it has been proved that
there is a common cause — some factor widespread in the Ruritanian
lower-middle class - for many of these episodes of desire.” If the mo-
mentary desire itself does not provide the rapist with an excuse, why
should he be provided with any excuse by the existence of a factor that
caused the desire, is widespread in a population to which he belongs,
and produces similar desires in other members of that population?

It seems to me that internal factors like desire do not have impor-
tantly different implications for questions of excuse and desert from X
ternal factors like opportunity. Every rapist has of course had opportu-
nities to commit rape, and an opportunity, we all agree, is no sort of
excuse. If many of the opportunities to commit rape that are available
t‘f the rapists in some population have a commeon source (a common en-
Yxronx:}'\ental source, as in Society Two, or a common genetic source, a5
in Society Four), we do not regard the existence of this common source
as relevant to questions of excuse or desert. And desire would seem 0
- s different from opportunity in this respect: the existence of neither
frl (resistible) desire to commit rape nor of an opportunity to commit rape
1s any sort of excuse for the act: the discovery of a source of desires 0r
source of opportunities (whether a genetic or an environmental source)
that ?perates across a population to which a rapist belongs would add
HOﬁng of relevance to the deliberations of those deciding how
pun_lsh or?udgehiuL Just as a rapist cannot put forward a common, POP-
i "f"de source of particular opportunities to commit rape as 2 it
gating circumstance, so a rapist cannot put forward a common, POPY”
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lation-wide source of momentary desires to commit rape as a mitigat-
ing circumstance.

There are, of course, other internal factors than desire that are relevant
to questions of excuse and desert. There are, for example, the agent’s in-
ternal resources for dealing with desires that are in conflict with his or
her values or higher-order desires. But the point I am making is quite
general: if the presence of some particular factor in an agent’s internal
economy is not an excuse for some act of the agent’s, why should the fact
that the agent belongs to a population in which that factor is more com-
mon than in most other populations be an excuse for that act?

Perhaps there are some who will not find this argument convincing.
We might try to articulate their reservations by imagining someone,
who because of his or her special relationship to a convicted rapist s in-
clined to regard any circumstance that could conceivably be regarded
as mitigating as really being so. We might imagine a mother who ap-
peals on behalf of her son to the court (either a court of law or the court
of public opinion) along the following lines. “You should regard my
son’s having grown up in a society that permits vicious Pf‘?'falf’e
pornography as a mitigating circumstance. You should be merciful in
passing sentence on him [in making moral judgments about what h::
did].” The plea is — to my ears, anyway - a poignant one, but { don't
think we should allow it. (Unless, of course, the effect on the young man
of his having grown up in an environment in which such pornography
was prevalent was to render him literally unable to refrain from acting

on the desires the pornography generated. But if tht wese Ehe e -

le of
and we are supposing that it isn’t — we should not have an examp
e hould have a case in which the

2 mere mitigating circumstance: we s ‘
rapist shoulfl be fbsolved of all blame, a case in which he sh_ol:le-f(ii Si;
ply be regarded as a “rape carrier.”) As long as we are convin o
the rapist had a choice about what he did, we should not mduc:\’hatsev:;
tence or soften the moral judgments we make about his act 7 And it
can do, and what I believe we should do, is feel sorry ot hjm to reflect
would certainly do us no harm - the men among us, th;at 4 -had been
that we might well ourselves have done what he did if G proba-
raised in the same corrupt environment. (Come to that, it WOhOUld s
bly do us men no harm to ask ourselves sexionsly BOW W= which it
behaved if we had been raised in a society like'TWO ae a0
Was absurdly easy to commit rape Wiﬂl.umq-)ﬂm matter, with re-
To have to deal with a recurrent desire (or forct isa misf:ortlme, a
current opportunities)® to commit some wrong &
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burden. We can, and should, feel sorry for those who have to bear bur-
dens that we don’t, and we may profit from asking ourselves how we
should have borne up under them. We should not, however, regard
them as mitigating circumstances. If a mother steals because she and her
children are starving, that is a mitigating circumstance. If I betray my
country or the Revolution (or whatever) under torture or because my
family is being held hostage, that is a mitigating circumstance. If some-
one commits rape as the alternative to the murder of his family (one can
easily imagine this alternative being forced on someone in one of the
nasty little ethnic wars of the present decade), the fact that he faced this
alternative is a mitigating circumstance.® Having a (resistible) desire to
do ill that most other people do not have is, however, no more a miti-
gating circumstance than is having an opportunity to do ill that most
other people do not have.

T}’I:S general judgment applies if the (resistible) desire to do ill hasa
genetic cause; the source of a desire is irrelevant to the question whether
Its presence in an individual should be regarded as a mitigating cir-
cumstance. And it applies if the desire is significantly more common in
some population to which the agent belongs than it is in most other
populations; the presence of a desire in other individuals is irrelevant
to the question whether its Presence in a given individual should bere-
garded as a mitigating circumstance. It therefore applies if the desire is
Slgmﬁcantl.y I_m?re common in some population to which the agent be-
longs than it is in most other populations owing to genetic differences
between that population and the populations in which it is less com
mon. I conclude that even if it could be proved beyond the shadow of
a doubt that the high incidence of some type of criminal behavior in 2
zﬁf:;nnpop mahon,,was due to genetic causes, causes that operated by
i § “Internal” factors — by producing resistible desires; by warp-

? values that the agent could see to be warped by reflecting on other
:a u(::s. that h.e or she has; by diminishing (but not eliminating) the
digs;:er:) vicapaﬂly to deal with desires he or she wishes not to act on- ﬁus
dist sortri fW(fqul 1;? g‘;ﬁml‘ly and legally irrelevant. The laws goveﬂm&lg
R dmnmof “havior ought to be the same for, and applied Wi
e e zngme 180T to, the members of that population as every”

- And we should make the same moral judgments about those

Who are menleIS Of ﬂ']at populati()n a.l“ld engage in t_hat behavior that

we make about those who are - den-
gage in that behavior. not members of that population an
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NOTES

1. This point applies not only to gene combinations, but to any factor that
mightbe a cause or partial cause of bad behavior in an individual. We shall
later apply it to desires and other psychological factors.

2. Marcia Baron has asked me how it can be that the behavior of the members
of X is genetically determined if they are able to take into account the pos-
sibility of being punished, and (by implication) sometimes refrain from an
act of rape they would otherwise have committed if they believe the risk of
punishment is too high. I think we must distinguish between being deter-
mined and being irrational (i.e., not being rational in the “value-free” or
“Humean” sense). The men who belong to X, as I am describing them, have
the following dispositional property: whenever they see an opportunity to
commit rape and believe that they could get away with acting on it, they do
acton it. | am supposing, moreover, that there is good evidence that it is ge-
netically determined that they have this dispositional property.

3. Itis consistent with the evidence we have imagined that each rapist in pop-
ulation A was genetically determined to commit rape on the particular oc-
casions on which he did. But the evidence would provide no reason to sup-
pose that this was in fact the case. :

4. The fact that “external” factors (like temptation) can reinforce or otherwise
affect “internal” factors (like desire) suggests that the distinction between
the prevalence of a kind of behavior in a population being due to external
factors and its being due to internal factors is considerably more compli-
cated than what I have said in the text allows — perhaps even that it is a du-
bious distinction. But f this is so, it can only strengthen the case for the con-
clusion that we ought to resist our tendency to regard this distinction as

morally significant. i

5. Iam nzt sf;;iosmg that “an inordinately strong desire for mmefimttizﬁ}
ual release” is normally or ever the “cause” of rape. I am suPPG'SmSh e
an inordinately strong desire for immediate s_exual release was }:nuchi i
common in some population than in most, this could explain why a T;Euhs :
than-normal proportion of the men in that population were e

like supposing that the fact that the summer of 1982 was very dry could ex

plain why there was a higher-than-normal number of forest fires that sum-

mer. It certainly does seem plausible to suppose thatif tenmtxosisxwer_e;;: o
to the New York City water supply a drug that causes m;n pe:ofrapes
inordinately strong desire for immediate sexual release, the mambe

committed in New York could be expected to increase: nz:;ubnm
whom various factors predisposed to rape, s wm;ld be “pushed
not have committed rape in the norma}‘l:aciaurse of events,
over the edge” by ingesting the chemical. s .
6. Even the mﬁ wlfo isgnowi hardened, habitual rapist w;iaé:n;tml;pe = }ui
have been in this state “at first” - when he conmu!iedfm the rapes he com-
first few rapes. We may therefore hold hnnre:spa‘ﬁible . i thar
mits in his present state, for we may hold him responsib
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he now lacks the ability to resist those desires. Or at least this seems rea-
sonable to me. I have defended a position of which this thesis is a special
case in “When Is the Will Free?” (1989).

7- 1 am here discussing only questions concerning the sorts of judgments we
should make about, and the attitudes we should take toward, a particular
individual and a particular act he has performed. I do not mean to imply
that we have no obligation to try to find a way to lighten or remove the psy-
chological burden that an individual bears. And I certainly do not mean to
imply that we have no obligation to try to find a way to reform the corrupt
environment that has placed that burden on him.

8. Recurrent opportunities to commit some wrong act will be a misfortune
only for those who have some “standing” desire to commit that act. But then
being subject to recurrent desires to commit some wrong act will not be
much of a misfortune for those who have no opportunity to act on them.

9. These examples are cases in which circumstances mitigate the wrongness of
an act because they are cases in which circumstances dictate that the alter-
native to performing the wrong act is to cause or allow something very bad
to happen. (Indeed, if the alternative is bad enough, most of us will want
to say that the act was not, in the circumstances, wrong; most of us would
probably judge that it is not wrong to steal food if one’s children are
starving. But the examples can easily be modified so that they are clear cases
of wrong acts whose wrongness is mitigated by the circumstances under
which they are performed. Suppose, for example, that the children i
th‘f “starving children” case are in fact not starving but are nevertheless
painfully thin and ill-nourished, and that the mother steals food froma fam-
ily even more needy than hers.) But there is no “bad alternative” to rape-
except in extremely rare cases like the one imagined in the text. It may be
that the rapist would regard the existence of an unfulfilled desire to commit
rape as a “bad alternative,” but most of us will not, and we shall thereff"e
say that the presence in him of a desire to commit rape was not a mitigating
circumstance.

10. Atleast if the only thing the legislatures and the courts are considering 15
theﬁ.z " of the laws and the sentences. If deterrence is a factor in their
considerations, it might be advisable for them to adopta different legal strat
egy with respect to members of that population.
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